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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

COHEN, Judge: Respondent determ ned a deficiency of $11,515
and a late-filing addition to tax of $1,056.25 in relation to
petitioners’ 2002 Federal inconme tax return. The issues for
deci sion are whether petitioners’ reported |osses from horse
activities are limted by section 469 and whether petitioners

have shown reasonabl e cause for the late filing of their return.
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Unl ess otherwi se indicated, all section references are to

the Internal Revenue Code in effect for the year in issue.
FI NDI NGS OF FACT

Sonme of the facts have been stipulated, and the stipul ated
facts are incorporated in our findings by this reference.
Petitioners were residents of New York when they filed their
petition. During 2002, Ral ph P. Cunni ngham (petitioner) was
enpl oyed on the dental faculty at New York University and
mai nt ai ned a private dental practice in Peekskill, New York.

Petitioners’ joint 2002 Form 1040, U.S. Individual Income
Tax Return, was filed on April 21, 2006. On Schedule E
Suppl enental I ncone and Loss, petitioners clained | osses from
five separate horse activities located in California and
descri bed as Roys Race Synd 2B, Roys Race Synd #3C, Bonni es Race
Synd 1A, Bonnies Race Synd 2B, and Bonni es Race Synd 3C.
Petitioners’ return and the partnership returns reporting the
| osses fromthe horse activities were prepared by Robert Guntz
(Guntz).

Petitioners did not actively participate in the horse
activities and had no know edge of whether or not the horse
activities occurred as represented in the partnership returns.
They relied on representations by Guntz in deducting the

partnership | osses against their other incone.
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In the notice of deficiency, the partnership | osses reported
by petitioners were disallowed as passive activities under
section 469. Petitioners were advised by Guntz not to cooperate
W th respondent’s requests for information.

When notice was issued on January 14, 2009, setting the case
for trial in New York on June 15, 2009, petitioners initially
continued to refuse to cooperate, follow ng the advice of Guntz.
On May 19, 2009, petitioners filed a notion for continuance
suggested by Guntz, alleging that there was confusion about the
issues in the case. The Court set the notion for hearing in
order to clarify the issues. Wen the case was called for trial
petitioners executed a stipulation attaching exhibits but w thout
any narrative facts, and they withdrew their notion for
cont i nuance.

OPI NI ON

Section 469 generally Iimts deduction of |osses from
“passive activities” to incone generated by such activities and
prohi bits deduction of such | osses agai nst the taxpayer’s other
incone. To avoid the limtations of section 469, taxpayers mnust
establish that they materially participated in the activities.
Sec. 469(h). Petitioners have not shown any participation, nuch
|l ess material participation, in the horse activities in issue.

They sinply signed returns claimng substantial |osses w thout
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i nvestigation or know edge of the accuracy of the partnership
returns for the horse activities.

Petitioner asserts in a posttrial nmenorandum that he was
“duped by a charlatan and in essence Robert Guntz tacitly
inplied that | should fabricate a |og that would show ‘ materi al
participation’”. Petitioners assert that the liability would be
a financial burden for their famly and “petition the Court to
consider reducing the liability, throw ng [thensel ves] at the
mercy of the court.” They conclude with: *“Just Google Robert
Guntz to see nore.”

This Court cannot reduce a liability without any basis in
law and directly contrary to the | aw applicable to the facts
appearing fromthe record in this case. W cannot “Google” or
ot herwi se consider information outside of the record. It is hard
t o understand, however, how that infornmation could help
petitioners. W have no way of know ng when they discovered
adverse information about the alleged charlatan, and that
informati on would be relevant only if an accuracy-rel ated penalty
wer e assert ed.

The addition to tax inissue in this case is for late filing
of petitioners’ return due April 15, 2003. Petitioners do not
deny that the return was filed late. Section 6651(a)(1) provides
that, in the case of failure to file a tax return on the date

prescribed for filing (including any extension of tinme for
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filing), there shall be added to the tax required to be shown on
the return an anmobunt equal to 5 percent of that tax for each
month or fraction thereof that the failure to file continues, not
exceedi ng 25 percent in the aggregate, unless it is shown that
the failure to file tinmely is due to reasonabl e cause and not due
to willful neglect.

Reasonabl e cause for delay is established where a taxpayer
is unable to file tinely despite the exercise of ordinary

busi ness care and prudence. United States v. Boyle, 469 U S.

241, 246 & n.4 (1985); sec. 301.6651-1(c)(1l), Proced. & Adm n.
Regs. WIIful neglect has been defined as a “conscious,

intentional failure or reckless indifference.” United States v.

Boyl e, supra at 245. \Wiether a failure to file tinmely is due to

reasonabl e cause and not willful neglect is a question of fact.

See id. at 249 n.8; Conmissioner v. Wal ker, 326 F.2d 261, 264

(9th Cr. 1964), affg. on this issue 37 T.C. 962 (1962).

QG her than their reliance on Guntz, whose qualifications as
a tax adviser are not in the record, petitioners have offered no
expl anation of the reasons for the late filing of their return or
the steps, if any, they took to secure tinely filing. They have

not established reasonable cause. See generally United States V.

Boyl e, supr a.
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For the reasons set forth herein,

Deci sion will be entered

for respondent.




